[Vol. 28 nine colleges and universities were identified as having workplace policies sensitive to employee family care responsibilities. 8 Regrettably, such workplaces are the exceptions in American society.9
This article examines these significant elder law issues from a feminist perspective,1O particularly the feminist jurisprudence of careY Feminism has much to teach traditional American law and jurisprudence,12 including elder law. Feminist jurisprudential approaches have provided valuable critiques of traditional legal topics, including tort law,13 family law,14 corporate law, IS Carol Gilligan identified two distinct approaches to moral problem-solving. The first resembles the dominant rationality and methodology of traditional American jurisprudence. This traditional model is rights-based, emphasizing the use of generalized principles and rules to settle disputes between individuals. Under this approach, the justice-oriented, "neutral" problem-solver/decision-maker embodies a heightened moral development.
Historically, this traditional approach monopolized American jurisprudence. 29 Gilligan's second approach comprises an ethic of care, focusing on the unique factual context as well as on the parties' interdependencies and interpersonal responsibilities and rights. 30 This ethic of care rejects adversarial disputes in favor of preserving on-going relationships and forging cooperative solutions grounded in the specific facts of the problem at hand?1 Significantly, Gilligan argues that although both men and women employ care concerns, women employ them more often and more consistently because they tend to focus more energy and time on personal relationships.32 She concludes that for men ''the moral imperative appears rather as an injunction to respect the rights of others and thus to protect from interference the rights to life and self-fulfillment."33 Cultural feminism does not simply identify women's differences-patriarchy too insists on women's differences-it celebrates them .... Women's ways of knowing, and women's heart, are all, for the cultural feminist, redefined as things to celebrate .... Integrative knowledge is not a confused and failed attempt to come to grips with the elementary rules of deductive logic; it is a way of knowledge and should be recognized as such .... Women's distinctive aesthetic sense is as valid as men's. Most vital, however, for cultural feminism is the claim that intimacy is not just something women do, it is something human beings ought to do. Intimacy is a source of value, not a private hobby. It is morality, not a habit.
Clearly, the epistemological argument that women know things differently from men is controversial. 34 Feminists continue to debate whether women's focus on care and relationships is inherently female 3s (the essentialist view) or the result of life experiences, such as mothering or facing discrimination.
36
Although scholars have focused on Gilligan's theme that women speak in a "different voice," a voice possessing "more advanced, more affi1iative ways of living,"37 Gilligan's work advances an equally compelling second message. She argues that traditional, stereotypical notions of masculinity and femininity warp true human potential for leading a balanced, authentic life; the masculine stereotype neglects care of others, while the feminine stereotype neglects care of self.3 8 Employing either explicit or implicit male-based norms when analyzing elder law issues creates disadvantages for women. However, change must be more than semantic. Changing mere words without changing their underlying assumptions about men and women is largely meaningless. Here, a significant analogy in tort analysis may enhance our understanding. At one time, the negligence law's standard of care focused on the "reasonable man" or "man of reasonable prudence."39 To avoid the overt sexism of this standard, negligence jurisprudence West, supra note 20, at 28 (emphasis added). [M]y own researches incline me to agree, that in all that mass of authorities which bears upon this branch of the law there is no single mention of a reasonable woman. It was ably insisted before us that such an omission, extending over a century and more of judicial pronouncements, must be something more than a coincidence; that among the innumerable tributes to the reasonable man there might be expected at least some passing reference to a reasonable person of the opposite sex; that no such reference is found, for the simple reason that no such being is contemplated by law; that legally at least there is no reasonable woman, and that therefore in this case the learned judge should have directed the jury that, while there was evidence on which they might find that the defendant had not come up to the standard required of a reasonable man, her conduct was only what was to be expected of a woman, as such ....
34
. . . It is probably no mere chance that in our legal text-books the problems relating to married women are usually considered immediately after the pages devoted to idiots and lunatics. Indeed, there is respectable authority for saying that at Common Law this was the status of a began employing a "reasonable person" standard.40 However, this apparently sweeping semantic alternative itself proved problematic. As Leslie Bender explains:
This "resolution" of the standard's sexism ignores several important feminist insights. The original phrase "reasonable man" failed in its claim to represent an abstract, universal person. Even if such a creature could be imagined, the "reasonable man" standard was postulated by men, who, because they were the only people who wrote and argued the law, philosophy, and politics at that time, only theorized about themselves. When the standard was written into judicial opinions, treatises, and case books, it was written about and by men. 41 Similarly, Guido Calabresi asks whether the term "reasonable person" includes women or people of non-WASP (non-White Anglo-Saxon Protestant) beliefs.42 Significantly, the use of this seemingly universal standard may be intended to cause those who would be "different" from the male-based norm to adopt the dominant analysis. 43 As a result, the reasonable person standard may actually invalidate "different voices."44
This invalidation of the feminist perspective decreases the likelihood that the quality of social, political, and legal decision-making will improve. When the system of legal analysis embraces many different perspectives-including perspectives of gender, race, and ethnicity-the quality of ideas must necessarily improve. 45 Contemporary elder law must reexamine basic questions, subjecting the old orthodoxies to renewed scrutiny and debate. Without revitalization and reendorsement, society's value systems might harden into a desiccated orthodoxy, which individuals perceive as merely an external imposition of restrictive, outmoded rules.
Feminist jurisprudence can vitalize this process of debate and reconsideration. As a paradigm for analysis of elder law questions, the feminist ethic of care can illuminate new insights and expose values having true worth that may have been hidden from view by the current elder law system. Analysis of areas in which gender-based distinctions have affected elder law jurisprudence leads inexorably
woman .... It is no bad thing that the law of the land should here and there conform with the known facts of everyday experience. The view that there exists a class of beings, illogical, impulsive, careless, irresponsible, extravagant, prejudiced, and vain, free for the most part from those worthy and repellent excellences which distinguish the Reasonable Man, and devoted to the irrational arts of pleasure and attraction, is one which should be as welcome and as well accepted in our Courts as it is in our drawing-roams-and even in Parliament. . .. I find that at Common Law a reasonable woman does not exist. 
A. Women as Disadvantaged Workers
The current legal 48 and workplace 49 systems are structured largely around male norms. Fundamentally, the traditional American workplace is based on the model of the average ideal worker: a decidedly male nonn. so This ideal worker essentially devotes all his time to career advancement; his wife subsidizes his efforts by providing homemaking and childrearing services. 51
Moreover, the ideal worker-the male worker-toils full-time without interruptions for childbirth, childrearing,52 or caretaking of elderly parents. 53 Establishing the nonnal male life 
Id. at 642-43. Carrie Mendel-Meadow argues that:
Just as "two heads are better than one," ... two genders ... cannot but help increase the number and quality of ideas in circulation for solving legal problems and revising conventional takenfor-granted categories .... Any disruption of conventional and dominant group thinking must improve the quality of legal decision~making. The results of these legal and workplace norms become evident-measured in traditional terms,S? women lag behind men in professional advancement. 58 The current literature on the achievements of women lawyers is instructive. Significant numbers of women began entering the legal profession in the 1970s. 59 However, mere access to the profession has not resulted in equal participation for women: 60 at all levels women lawyers earn less than their male counterparts. 61 Moreover, women lawyers are less likely to become partners in law firms, judges, or full professors in law schools. 62 The fact that women lawyers-women knowledgeable in the law-have failed to achieve parity in the traditional workplace demonstrates that gender discrimination must be systemic in the American workplace. 63 Women's economic disadvantages translate to lesser lifetime earnings 64 and smaller pensions.
48
6s These economic facts help explain the growing poverty suffered by elderly women, including the frail elderly.66 Ultimately, women's work interruptions for childbirth, childrearing, and family responsibilities result from the gendered nature offamily roles in American family life. 67 Clearly, these gendered family roles impoverish women financially. More fundamentally, they may psychologically and socially impoverish both men and women by discouraging the creation of balanced personal and professionallives. 68 
B. Gender Roles in the Care of Elderly Parents
In contemporary American society, members of nuclear families are encouraged to be "not only economically independent of one another with the passage of time, but emotionally independent as well.'>69 Research conducted over the past twentyfive years studying the relationships of elderly parents and their adult children indicate that the traditional assignment of gender roles occurs in carrying out filial Congo (1996) . Two of the provisions requiring the creation of model language for a qualified joint and survivor annuity and for a quality domestic relations order were incorporated in the Small Business Jobs Protection Act of 1996, Pub. L. No. 104-188, 110 Stat. 1755 104-188, 110 Stat. (1996 . Less than one-third of female private retirees have private pensions. U.S. DEP'T Of LABOR, RETIREMENT BENEfiTS OF AMERICAN WORKERS 51 (1995). See also OLDER WOMEN'S LEAGUE, THE PATH TO POVERTY: AN ANALYSIS OF WOMEN'S RETIREMENT INCOME, 1995 MOTHER'S DAY REPoRT, I, 3 (1995) (indicating that the average social security benefit for a woman based on her own earnings is $538 a month).
See BUREAU OF TIlE CENSUS, U.S. DEP'T OF COMMERCE, Poverty in the United
States: 1992, in CURRENT POPULATION REPORTS, at tbl. 5 (1992) (noting that women comprise just under 60% of senior citizens over 65, but 75% of the poor elderly).
67. See, e.g., Deborah L. Rhode, Myths o/Meritocracy, 65 FORDHAML. REV. 585, 591 (1996) ("Women's career sacrifices are attributable not just to women's choices but to men's choices as well. Male spouses' failure to shoulder equal family responsibilities and male colleagues' failure to support alternative working arrangements are also responsible."); Kerry Hannon, A Woman's Special Dilemma, U.S. NEWS & WORLD REp., June 13, 1994, at 93 (stating that a woman with a 40-year career who interrupts it for seven years will receive half the pension she would have received from continuous employment).
68. For example, the lawyer who works 2,000 billable hours or more does not have time to be a spouse, parent, or friend and may demonstrate distress. 69. Matthews, supra note 1, at 245-46.
responsibility.70 As a result, adult sons focus on traditional masculine activities, . such as earning money, "at the expense of emotional ties, including those to their parents. ,,71 Generally, one adult child becomes the "primary caregiver" of the elderly parent-the child who actually furnishes the daily support and services needed to maintain the parent in the commimity.72 These support activities include the major and minor tasks associated with daily living, including emotional nurturing and caretaking activities such as feeding, bathing, dressing, and nursing. 73 The literature clearly indicates that, in the absence of a spouse, the primary caregiver for the elderly parent is a daughter, daughter-in-law, or niece. 74 As a result, when contemporary writers bemoan the pressures on the "sandwich generation"7S -adults pressured by simultaneous responsibilities to their own children and to their parents-they are identifying a gender issue. In reality, it is women who must balance work and family, meeting the competing demands of responsibilities to their careers, husbands, children, and parents.
The Family and Medical Leave Act of 1993 76 fails adequately to address the many problems facing the "sandwich generation" of middle-aged women responsible for caretaking their own children as well as their elderly parents. 77 Specifically, the Act permits unpaid worker leave to care for a seriously ill son, daughter, or parent,1s To date, the practical effect of the Act has been felt more in the area of maternity leave than in the caregiving of elderly parents. 79 Since the Act provides only twelve weeks of leave, it cannot meet the long-term needs of elderly parents and their adult children.
International perspectives on family leave may offer helpful counterpoints to the American perspective. so Admittedly, foreign legislation also has focused on maternity leave issues, including the desire to involve fathers in the caretaking of their infants. For example, "Sweden introduced parental leave to make it possible for more parents to combine family and working lives, with the aim not only of enabling more women to take on dual roles but also as a deliberate attempt to strengthen the family, and the man's role in it."sl The situation in contemporary Japan is particularly instructive. Japan has the highest proportion of households with three generations living together. s2 In fact, seven often elderly Japanese live with their adult children. 83 The method by which the Japanese legal system encourages both public and private responsibilities for the elderly provides useful insights. Article 877 of the Japanese Civil Code provides that the care and support of an elderly person is the responsibility of that person's relatives. 84 Significantly, the Japanese government has recognized the problems of aging as a gender issue. s5 Japanese proposals include creating a new pension system for women that would recognize a mother's absence from the workforce to rear children. 86 These issues become critical in light of simple demographic reality. During the past fifty years, we have seen dramatic changes in the demographics of the elderly.87 Worldwide, in 1990 the percentage of the total population composed of persons sixty-five years old or older increased from 5.1 % in 1950 to 6.2%.88 [Vol. 28 Moreover, this figure is expected to increase to 8.7% by 2020. 89 These figures are even higher for the United States population: 8.1% in 1950, 12.6% in 1990, and 17.5% in 2020.
90 Even more striking is the percentage of the population that is age eighty or older. In the United States, the percentages of population eighty years old or older are as follows: 1.1% in 1950; 2.8% in 1990; and an expected 3.9% in 2020. 91 These increases in the elderly population can be traced to rising real incomes, improved health care,92 and a decline in the birth rate.
C. Economic Issues of Aging
Traditionally, scholars have examined the economic issues of aging as rational, conscious decisions concerning consumption. 93 Richard A. Posner argues:
[T]hat economics can do a better job of explaining the behavior and attitudes associated with aging, and of solving the policy problems that aging presents, than biology, psychology, sociology, philosophy, or any other single field of natural or social science. 94 Economic theory can be applied to aging and elder law issues. Essentially, this involves employing economic theory to examine non-market behavior. An economic theory readily applicable to elder law issues is "human capital," a term economists employ to describe the income-generating skills individuals acquire to generate financial returns. 96 The formation of human capital develops in discrete phases: (1) the acquisition phase; (2) the paying returns phase; and (3) the capital depreciation phase. 97 Investing in education is an example of human capital. For example, a student is willing to incur direct costs, such as tuition and books, and indirect costs, such as lost income during school attendance, to acquire skills that will yield greater income across a lifetime of earnings. 98 In general, women have less human capital,99 just as they may have less physical capita1. 10o
Closely related to the human capital issue is the problem of "multiple selves."lol Simply put, philosophers and economists recognize that individuals may be unable to make consistent decisions over a long period of time. lo2 Typically, individuals favor the present over the future in making decisions. Moreover, in considering issues of personal choice and identity, individuals question whether one remains the "same" person over a lifetime, or whether the individual is somehow different over time-in actuality not "one self," but rather "multiple selves."lo3
The role of gender in the related 'issues of human capital and multiple selves deserves special consideration. For example, a woman's "choice"l04 to balance work and family issues by focusing her attention on childrearing to the detriment of career advancement may come from an inability to bring the future clearly into current decisionmaking. los Correction of inconsistent preferences over time is not a simple matter of providing individuals with accurate information; they will simply ignore and distort that information. For example, many women today choose to "mommy track,"I06 or "sequence,"107 in order to fulfill their responsibilities as wives, mothers, and daughters. The immediate and long-term consequences of these choices contribute to the "feminization" of poverty. 108 Basically, the longterm economic effects of placing family responsibilities first lO9 lead to the impoverishment of single, 110 divorced, III and elderly women. I 12
The current pension system both reflects and exacerbates the gender income gap.113 At retirement, women receive less than one-third of the employer-provided [Vol. 28 retirement benefits received by men.
114 Since pensions generally are based on a formula combining the number of years worked and the actual earned salary, the gender gap actually widens during retirement. lls Senator Carol Moseley-Braun notes that "a woman with a forty-year career who takes seven years out of the workplace may get half of the pension benefits she might have enjoyed with continuous employment."116 Moreover, women who perform the traditional role of wife, without ever entering the paid workplace, risk impoverishment from divorce or widowhood. Almost eighty percent of women who are poor as widows were not poor before their husbands' deaths.1I7 Ultimately, the hardships created by this widening gender income gap results in "an increased demand for transfer payments and public sUpport."1I8 To avoid these societal costs, both the workplace and the family must be transformed.
IV. TRANSFORMING ELDER LAW THROUGH THE ETHIC OF CARE
DiSplacing contemporary elder law principles of autonomy and independence with the feminist ethic of relational care can help alleviate these gender-based inequities. As previously discussed, Carol Gilligan's landmark book, In a Different Voice, embodies two complementary themes. Popular literature has embraced "different voice" theory, 119 while basically ignoring the equally significant second theme. Gilligan argues that traditional gender stereotypes limit human potential for leading a balanced life. 120 Ultimately the feminist ethic of care rejects the distortion and impoverishment of both men's and women's lives, produced by these traditional gender roles. It seeks to replace these stereotypes with gender-neutral paradigms which require transformation of both home and workplace.
121 More specifically, the family and the workplace must be transformed to permit both men and women to participate fully in both arenas without risking the loss of income, status, or security. 122 This jurisprudence establishes gender-neutral relational care as the cornerstone of family life. The advantage of such gender-neutral policies is to move beyond mere formal equality in an attempt to achieve substantive equality between men and women. 123 Restructuring workplace expectations must be accomplished in ways 
